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Meinen Lehrern 
 





    Denn nur durch Vergleichung  
    unterscheidet man sich  
    und erfährt, was man ist,  
    um ganz zu werden, der man sein soll.* 
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Inhaltsirrtum mistake as to content (of a declaration of intention) 
Leistung  performance 
Leistungskondiktion performance-based restitutionary claim 
Naturalrestitution specific reinstatement 
Nichtleistungskondiktion non-performance-based restitutionary claim 
Rechtsgeschäft legal transaction 
Rechtsgrund legal basis / cause 
redlicher Besitzer ~ bona fide possessor 
Schuldvertrag obligatory contract 
Trennungsprinzip principle of separation 
Treuhand ~ trust 
Treuhänder ~ trustee 
Übergabe delivery 
ungerechtfertigte Bereicherung unjustified enrichment 
Verfügung conveyance / disposition 

Verfügungsgeschäft dispository transaction  
Verpflichtungsgeschäft obligatory transaction 
Vertrag contract 
Wegfall der Bereicherung disenrichment / change of position 
widerrechtliche Drohung ~ duress  
Willenserklärung declaration of intention 
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A. Aim of Project and Methodology 
Although this book is based on a thesis, it does not contain a ����� (thesis) 
in the sense of a single intellectual proposition which it sets out to prove. 
Instead, its aim is in some respects more modest, in others perhaps more 
ambitious. The book seeks to explore the fundamental structures pertaining 
to a core area of private law in comparative perspective. It analyses the 
English and German law on impaired consent transfers and their conse-
quences, paying particular attention to the way in which the interplay of 
various legal rules and principles1 determines the processes by which such 
transfers are unwound (both in terms of personal and property rights). 

Take the following example: A sells and delivers or makes a gift of a 
painting to B, but he does so on the basis of some incorrect assumption or 
while under some form of pressure.2 How do English and German law re-
spond to this and similar situations? That depends on a large number of 
different parameters, such as the proper characterization of the factors  
inducing and influencing A’s actions, the nature of the transaction(s)  
between A and B, whether or not B is still in possession of the painting 
and – where he has passed it on to a third party C, eg by way of sale or gift 
– the exact circumstances of B’s dealing with C. In both legal systems, the 
outcome of the stipulated case and any variation on it is the product of  
a complex interaction between (primarily) the rules and principles of con-

__________ 
1 The terms ‘rules’ and ‘principles’ are not co-extensive. Principles are general legal 

maxims whose implementation requires concrete rules: cf K Larenz, Methodenlehre der 
Rechtswissenschaft (6th edn Springer, Berlin 1991) 437–90, esp 474–82. Yet the demar-
cation line between the two is fuzzy in practice, such that ‘rules’ and ‘principles’ often 
overlap, especially in a non-codified legal system like the English. Both terms are used 
here to indicate that we are concerned with general maxims as well as concrete norms of 
varying specificity. No attempt will be made in what follows to draw a clear boundary 
between abstract principles and concrete rules, and both terms will, moreover, be em-
ployed interchangeably for legal norms of a certain level of generality.  

2 For exposition purposes, the word ‘pressure’ is used in a very broad sense within the 
present chapter, encompassing both threats emanating from another party (‘duress’) and 
more subtle forms of inter-personal influence, typically resulting from a relationship of 
emotional or other dependency (‘undue influence’): see below, text to n 36.  



Chapter I: Introduction 4 

tract law, property law and the law relating to the reversal of ‘unjust’ or 
‘unjustified’ enrichments. Metaphorically speaking, these rules and prin-
ciples, though originating in different branches of the law, together con-
stitute the component parts of an intricate machinery whose operation 
within each legal system is the subject-matter of this book. It is hoped that 
a comparison of the machinery’s structures will not only contribute to the 
ongoing dialogue between English and German lawyers in the relevant 
fields, but will also enhance our understanding of each legal system as 
such. Knowledge of foreign solutions to similar problems often opens our 
eyes to the strengths and weaknesses of our own approach. 

Given the aim of the current investigation, its methodology is to a large 
extent predetermined. At a fundamental level, it shares many of the  
features of traditional comparative law functionalism as espoused most 
prominently by Konrad Zweigert and Hein Kötz.3 By asking how the  
German and English legal systems respond to the problem of impaired 
consent transfers, and in particular what rules and principles play a role in 
their reversal, the book focuses on the functions which these rules and 
principles perform in balancing all the competing interests at stake. Of 
course, as with most functionalist projects, it is virtually impossible to 
frame the research question in entirely neutral terms.4 The very notion of 
an ‘impaired consent transfer’ imports certain legal connotations. What is 
‘consent’, and when is it ‘impaired’? What is meant by ‘transfer’, and how 
is a transfer effected within a given legal system? While the task of de-
lineating these terms and thus the scope of our inquiry more precisely can 
be postponed until later,5 it is worth stressing here that reference to certain 
(shared) legal concepts and categories will be inevitable. This is because, 
in view of its overarching structural concern, the present book is much 
more interested in the legal than in the social background and function of 
the rules and principles it investigates.  

__________ 
3 T Weir (tr), K Zweigert and H Kötz, An Introduction to Comparative Law (3rd edn 

OUP, Oxford 1998) 32–47. On functionalism generally see eg M Graziadei, “The  
Functionalist Heritage” in P Legrand and R Munday (eds), Comparative Legal Studies: 
Traditions and Transitions (CUP, Cambridge 2003) 100; J Husa, “Farewell to Function-
alism or Methodological Tolerance?” RabelsZ 67 (2003) 419, esp 422–34; R Hyland, 
“Comparative Law” in D Patterson (ed), A Companion to Philosophy of Law and Legal 
Theory (Blackwell, Oxford 1996) 184, 187–90; R Michaels, “The Functional Method of 
Comparative Law” in M Reimann and R Zimmermann (eds), The Oxford Handbook of 
Comparative Law (OUP, Oxford 2006) 339.  

4 Cf M van Hoecke, “Deep Level Comparative Law” in M van Hoecke (ed), Episte-
mology and Methodology of Comparative Law (Hart, Oxford 2004) 165, 169–70; Hyland 
in Companion (n 3) 189. 

5 See below, section B of the present chapter (pp 9–13). 
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The emphasis on exploring and comparing rules and principles as part 
of a larger system of law also accounts for a number of methodological 
departures from traditional functionalism. According to the orthodoxy, 
“the solutions we find in the different jurisdictions must be cut loose from 
their conceptual context and stripped of their national doctrinal over-
tones”.6 Kötz has thus likened the functionalist approach to that of a ‘black 
box’, into one side of which is fed the ‘problem’ and which spews out the 
‘solution’ on the other.7 However, he also notes that outcomes are often 
less interesting than the processes by which they are generated.8 The aim 
of the present book is to explore the inside of the English and German 
‘black boxes’ in order to highlight and compare their internal processes as 
such. To this end, it is necessary to jettison a basic distinction commonly 
drawn by comparative lawyers: that between a rule-based and a case-based 
approach.9 The former proceeds by comparing and contrasting individual 
rules, principles and concepts in the abstract, while the latter looks at the 
outcome of actual (or hypothetical) cases. Yet in order fully to understand 
the solutions produced by a legal system in respect of a particular problem, 
it is essential to look at both rules and cases equally. Rules and principles 
do not operate in isolation, but in conjunction with other rules and prin-
ciples, and on the basis of a certain conceptual framework.10 The outcome 
of concrete cases is, in turn, determined by the interaction between such 
rules and principles when applied to a specific factual scenario. To see the 
whole picture, we must adopt an integrated approach which regards rules 
and principles as axioms whose combination gives shape to the legal sys-
tem and yields solutions to cases. Only an awareness of the structural setup 
endows us with the ability to recognize when, how, and why a variation of 
the underlying facts, or the change of a particular rule, alters the outcome 
of a given case. 

Connected with the focus on the internal operation of the ‘black box’ 
constituted by each legal system are a number of further departures from 
orthodox functionalism. First and foremost among them is the rejection of 
the famous – and equally notorious – praesumptio similitudinis (presump-

__________ 
  6 Zweigert & Kötz (n 3) 44. 
  7 H Kötz, “Abschied von der Rechtskreislehre?” ZEuP 1998, 493, 505. 
  8 Ibid. M Rheinstein, “Teaching Comparative Law” (1937–38) 5 U Chi L Rev 615, 

621, even claims that a “general morphology of law” can be developed “in no other way ... 
than on the basis of a structural, formalistic comparison”. 

  9 Cf eg van Hoecke in Epistemology and Methodology (n 4) 167–69. 
10 This is the reason why E Rabel, “Aufgabe und Notwendigkeit der Rechtsverglei-

chung” RheinZ 13 (1924) 279, 281, called for more systematische Rechtsvergleichung  
(system-oriented comparison). The essay is reprinted in HG Leser (ed), Ernst Rabel: 
Gesammelte Aufsätze, vol 3: Arbeiten zur Rechtsvergleichung und zur Rechtsver-
einheitlichung 1919–1954 (Mohr Siebeck, Tübingen 1967) 1.  
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tion of similarity) which has its roots in the observation that “as a general 
rule developed nations answer the needs of legal business in the same or in 
a very similar way”.11 Like its anti-functionalist counterpart, that deriving 
from the so-called ‘difference theory’,12 the presumption of similarity is 
liable to restrict the comparative inquiry unduly by pre-empting its conclu-
sions.13 It is preferable to start off without any presumptions, either of 
similarity or of dissimilarity, and to be on the lookout for both phenomena. 
In fact, the comparison between two legal systems may be most rewarding 
where similar rules or principles, as a result of their interaction with other 
rules and principles, lead to different outcomes, or where the solutions of 
cases converge despite apparent discrepancies in the applicable rules and 
principles.14 

Next is the question of perspective. Traditional functionalist doctrine 
maintains that the comparatist has to adopt “an outsider’s non-normative 
view of different legal systems, which is opposite to that of legal dogma-
tics or practice oriented national legal study”.15 In so far as this approach 
protects a lawyer trained in one legal system from the dangers of assessing 
foreign rules as if they formed part of his own system and from false déjà 
vu experiences,16 it has much to commend itself. However, as regards each 
legal system individually, the adoption of an internal point of view be-
comes inevitable if we are to appreciate the mechanisms operating within 
the ‘black box’. Comparability is then reached not by means of an external 
epistemic perspective, but through the possibility of mapping different sys-
tems across one another using the various similarities and discrepancies 
between individual rules and principles as reference points. All this re-
quires us to commit to is the perception and treatment of national law as a 

__________ 
11 Zweigert & Kötz (n 3) 40. G Dannemann “Comparative Law: Study of Similarities 

or Differences?” in M Reimann and R Zimmermann (eds), The Oxford Handbook of 
Comparative Law (OUP, Oxford 2006) 383, 395, points out that, on closer inspection, the 
presumption applies only to outcomes of cases and “only to those areas of (a) substantive 
(b) private law which (c) are not culturally or politically sensitive”. 

12 Advocated most prominently by G Frankenberg, “Critical Comparisons: Re-
thinking Comparative Law” (1985) 26 Harv Int LJ 411, and P Legrand, “The Same and 
the Different” in P Legrand and R Munday (eds), Comparative Legal Studies: Traditions 
and Transitions (CUP, Cambridge 2003) 240. 

13 Hyland in Companion (n 3) 190. Cf also Husa RabelsZ 67 (n 3) 424–25; Michaels 
in Oxford Handbook (n 3) 269–72. 

14 Cf Dannemann in Oxford Handbook (n 11) 406–8; van Hoecke in Epistemology 
and Methodology (n 4) 171. 

15 Husa RabelsZ 67 (n 3) 438. Similar also: R Sacco, “Legal Formants: A Dynamic 
Approach to Comparative Law” (1991) 39 Am J Comp L 1, 25, who describes the com-
parative method as “the opposite of the dogmatic”. 

16 Cf O Kahn-Freund, “Comparative Law as an Academic Subject” (1966) 82 LQR 
40, 52–54. 
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coherent ‘system’ rather than just an accumulation of rules. There can be 
no doubt that German law fulfils that postulate. Its Civil Code (Bürger-
liches Gesetzbuch, abbreviated BGB), in particular, is the product of cen-
turies of systematization. More difficulties are caused by English law, 
whose incremental development via forms of action17 and non-academic 
practice in the Inns of Court long obscured the potential for system-
building.18 Yet even the Common law tradition is not beyond the reach of 
the Gaian institutional scheme, as already demonstrated by the works of 
Bracton and William Blackstone.19 The cause has most recently been 
championed by the late Peter Birks. He was convinced that the Common 
law was at least as amenable to a classification in terms of events as Civil-
ian legal systems.20 Today, his writing on the subject provides something 
like a ‘common frame of reference’ for an ever increasing number of 
Common lawyers throughout the world.21 This book avowedly adopts 
Birks’ scheme as the basic framework of the ‘system’ of English private 
law. It is hence premised on the assumption that rights – whether personal 
or proprietary – are generated by events, the three nominate categories of 
events being ‘consent’, ‘wrongs’ and ‘unjust enrichment’.22  

Finally, a word on what the book is not intended to do. Traditional func-
tionalism envisages an evaluative stage after the process of description and 
comparison has been completed. The comparative lawyer is encouraged to 
__________ 

17 On the history of the forms of action see JH Baker, An Introduction to English  
Legal History (4th edn Butterworths, London 2002) 53–70. 

18 Cf eg T Weir, “The Common Law System” in R David (gen ed), International En-
cyclopedia of Comparative Law, vol 2: The Legal Systems of the World, ch 2: Structure 
and Divisions of the Law (Mohr Siebeck, Tübingen 1974) 77, 77–80 ([2–82]–[2–86]).  

19 G Woodbine (ed) and S Thorne (tr), De Legibus et Consuetudinibus Angliae:  
Bracton on the Laws and Customs of England (Harvard University Press, Cam-
bridge/Mass 1968–77); W Blackstone, Commentaries on the Laws of England: vols 1–4 
(Clarendon Press, Oxford 1765–69), reprinted in facsimile by the University of Chicago 
Press (Chicago 1979). 

20 Esp P Birks, “Definition and Division: A Meditation on Institutes 3.13” in P Birks 
(ed), The Classification of Obligations (Clarendon Press, Oxford 1997) 1; P Birks, 
“Rights, Wrongs, and Remedies” (2000) 20 OJLS 1. On the advantages of having a  
taxonomy see also E McKendrick, “Taxonomy: Does It Matter?” in D Johnston and 
R Zimmermann (eds), Unjustified Enrichment: Key Issues in Comparative Perspective 
(CUP, Cambridge 2002) 627. 

21 See eg A Burrows (ed), English Private Law (2nd edn OUP, Oxford 2007) esp 
xxix–xxxiii (Burrows); J Edelman and E Bant, Unjust Enrichment in Australia (OUP, 
Sydney 2006) esp 1–14; M McInnes, “Taxonomic Lessons for the Supreme Court of 
Canada” in C Rickett and R Grantham (eds), Structure and Justification in Private Law: 
Essays for Peter Birks (Hart, Oxford 2008) 77, esp 79–91; and many of the contributions 
in A Burrows and A Rodger (eds), Mapping the Law: Essays in Memory of Peter Birks 
(OUP, Oxford 2006).  

22 A fourth, ragbag category encompasses ‘miscellaneous other events’. 


